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Memorandum 92-44

Subject: Study F-1000.2 - Famlly Code (Priorities for 1993 Legislative
Seasion)

The Family Code bille have passed the Legislature and been sent to the
Governor. This memorandum discusses the priorities for work on the Family
Code for the rest of this year and during the 1993 legislative session, In
general, the staff proposes to continue working on the technical aspects of
the statute as we have up to this peint, presenting a draft of proposed
legislation when we have a substantial number of technical amendments. As
for the minor substantive issues and some complicated technical issues, if
the Commission approves the proposals outlined below, the staff will seek
comments from interested persons and bar groups before presenting the draft
to the Commission., This procedure is hased on the assumption that the 1993
amendments will make only miner, Iif any, substantive changes.

Attached to this memorandum as Exhibit 1 is a letter from Lawrence M.
Gassner, liaison with the State Bar Family Law Section Executive Committee
(FLEXCOM), which forwarded three standing committee reports on the Family
Code bill. These reports follow Mr. Gassner's letter, as well as another
FLEXCOM report we recelved through Assemblywoman Jackie Speier's office.
These FLEXCOM reports, and any additional ones we receive, will be

considered as we work on the clean-up legislation for 1993,

Minor Substantive and Complicated Technical Issues

1, Additional statutes to be incorporated into the Family Code

Two large bodies of statutory law should be considered for inclusion
in the Family GCode:

(a} Juvenile dependency statute, The Jjuvenile dependency
provisions (Welf. & Inst. Code §§ 300-399) form part of the
Juvenile Court Law (Welf. & Inst. Code § 200 et seq.).

{(b) Enforcement of child gupport by district attorneys.
Special provisions governing enforcement of c¢hild support by
distriet attorneys are set forth In Welfare and Institutions
Code Sections 11350 et seg. and 11475 et segq..
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We have been aware of the possibility of including these statutes in
the Family Code from early in the project, but time did not permit the
staff to include them in the 1992 bills, Moreover, it would have been
an even greater burden on Iinterested persons who have been working with
the Commission in reviewing materials to have had these substantial
additions to the Family Code.

The staff plans te prepare preliminary draft statutes of these two
areas ready for distribution to interested persons In the near future.
Assemblywoman Jackie Speler has suggested the need to add the district
attorney support enforcement provisions to the Family Code, as have
others, including representatives of the District Attorneys' Family
Support Council. The Jjuvenile dependency statutes are a more
complicated issue because of the need to disentangle them from the
Juvenile delinquency statutes In the Juvenile Court Law. There 1is
support in Sacramento for doing this, both from legislative staff and
from social services staff. This support is sufficient, we think, to
Justify proceeding on the project, but final jJudgment should be
reserved until the interested parties can see a preliminary draft which
will expose any technical and substantive difficulties in moving
dependency statutes to the Family Code.

As to both of these statutes, the staff does not think an
expenditure of Commission time 18 Justified until we can present a
draft that has been first reviewed by i1nterested persons, It bears
repeating that the guiding principle of preparing these preliminary

drafts is to make no substantive changes.

2, Minor substantive revisions

There are a number of areas where workshop discussions and
correspondence, as well as further staff review, have indicated a need
to consider making minor revisicns that may touch on the substantive.
Of course, different individuvals can come to different conclusions on
what is a substantive change versus a technical change -~ one person's
technical change 1s another's substantive change. These problem areas
are cases where existing law is inconsistent or confliecting. We have
carried the existing problem forward in the new code because of our
guiding principle of avolding substantive change. However, the staff
believes that some effort to remedy these defects should be made,

assuming that we can get agreement of interested persons.
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(a) Domestic violence prevention statutes, The Family Code
takes the step of pulling the law from the Civil Code and the

Code of Civil Procedure into one code {leaving the Penal Code
provisions where they are), but the law remains fragmented
between the dissclution, nullity, and 1legal separation
statutes, the Domestic Violence Preventlion Act, and the Uniform
Parentage Act. We think these statutes can be better
coordinated and some additional inconsistencies eliminated.

{(b) Temporary restraining orders in genersl, There are

nmumerous technical issues and unanswered questions in existing
law that are carried forward, and perhaps compounded in some
cages, 1n the structure of the Family Code general provisions
on temporary restraining orders. Further work needs to be done
to make the law clear, consistent, and relatively complete.

(c) Attorney fee provisions, Bar commentators have suggested

on several occasions that we review attorney's fees provisions
on a comprehensive Dbasis. {See, e.g., letter from Frieda
Gordon Daugherty, on behalf of the Assoclation of Certified
Family Law Specialists, attached as Exhibit 2 to the First
Supplement to Memorandum $2-32, considered at the last meeting.)

{(d) Property definitions, The usage of "commmity preperty,"

"community estate," " separate property," and "quasi-community
property,” and related terms needs to be comprehensively
reviewed for consistency and possible simplifications
considered.

e) Child support Implementation of the new child support
guideline (SB 370, operative July 1, 1992) in the Family Code.
This will take some analysis because all the needed conforming
changes have not been made In existing law and parts of the
earlier Agnos Act continue to be troublesome.

{(f) Family support issues, Existing law is not entirely clear
on how family support iz to be treated. The Family Code has

made an effort to make the rules clearer, but the whele matter
needs to be considered in a unified manner and in consultation
the bar.

{g) Support of adult children, The law in this area 1is

unclear, The intense legislative activity in recent years
concerning child support has focused on support of minor
children, as would be expected. Short of a major substantive
review of this area, which would be appropriate, some clean-up
and clarification should be done.

(hY Child custody, The extent to which child custody
provisions apply to custody determinations ocutside of
dissolution, nullity, and legal separation proceedings.

{1} Freedom from parental custody and control, The scope of
the procedure for freeing a child from parental custody and
control (existing Civ., Code § 232) 1s confused and should be

clarified if possible.




This 1is not a complete list of the matters that could or should be
dealt with in the 1993 bill. More topics will come to light as the
staff continues reviewing the Famlly Code and as interested persons

submit their comments.

Technical Issues

1., Incorporation of 1992 £ law legislation in the i1y Ccde

Many bills are before the Legislature this year that concern the
Family Law Act, adoption, Uniform Parentage Act, Domestic Violence
Prevention Act, and other statutes that would be repealed or amended by
the Commission's Family Code bills, AB 2641 and AB 2650. Both bills
contaln subordination clauses so0 that they do not "chapter out" any
other legislation. This means, for example, that any legislation
chaptered before or after the Family Code, and that amends or adds a
new provision to the Family Law Act In the Civil Code, will prevail
over the repeal of the Family Law Act by AB 2650. The effect 1s that
on January 1, 1994, when the Family Code becomes operative, there would
still be bits and pieces of the repealed Family Law Act remaining in
Part 5 of Division 4 of the Civil Code.

As part of the technical clean-up bill in 1993, we will merge all
1592 family law bills into the Family Code and repeal the corresponding
Civil Code provizions.

2, Sunset tracki
There are quite a few statutes subject to sunset clauses that must

be cleaned up. As outlined in the First Supplement to Memorandum 92-12
{considered at the March 1992 meeting), when the s8ession 1s over and
all bills have been disposed of, the staff will review the disposition
and operation of all relevant sunset provisions and prepare amendments

for the 1993 clean-up bill to make the necessary adjustments.

3, Miscellanecus technical matters
Any number of minor, technical matters will continue to come to

light as we work on the Family Code, Many issues have been
memerialized on "The List," even though they are technical matters of a

noncontroverslal nature. Additional amendments will be brought to the
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Commission's attention as interested groups, such as the Assoclation of
Certified Law Practiticners, the State Bar Family Law Section, and the
Los Angeles County Bar Association Family Law Section, continue their
detalled review of the statute. (Copies of State Bar FLEXGOM reports
received to date are attached in Exhibit 1, exhibit pages 2-20; the
staff will respond to these points in detail when draft bills for the
1993 session are presented to the Commission.) We alsoc expect other
interested persons to write the Commission once the Code is in print
and is widely distributed, and we have already received and distrubuted
other letters that will be considered when a particular topic 1ias

presented.

"The List"

At several past meetings, the staff has mentioned a list of Family
Code issues that we have been compiling. The purpose of the List is to
preserve the many points raised in letters we have received, in the
workshops held Iin February, and during the staff’'s review of the
bills. (Excerpts from the List are attached as Exhibit 2, exhibit
pages 21-30.) We propose to distribute a complete edition of the List
to 1nterested persons, after further refinement and editing, with the
suggestion that they review it for matters that should be considered by
the Commission. The staff will then prepare a memcrandum on possible
topica for future consideration. Some 1ssues might be simple and
noncontroversial so that they could be considered for purposes of the
1993 leglslative session. The Commission could then declde whether to
study any additional, self-contained family law matters with a view
toward preparing legislation for the 1994 and later sessions.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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June 10, 1992 , ‘
Fie:

Key:

Nathaniel Sterling

Law Revision Commission
4000 Middlefield Road, #D-2
Palo Alto, CA 94303-4739

Re: Law Revision Commission
Dear Mr. Sterling:

I forward three sets of comments on portions of the Family Law
Code.

These sets will be forwarded also to the legislature.
They cover Sections:

2300-2660
3500-4414
5270-7050

These comments were presented to our committee on June 6, 1992,
and were approved for presentation.

Our comments on the Community Property/Joint Tenancy report have
been delayed kecause cur standing committees wzre unakle ts mazt
in early May. Hopefully we will get these comments to you after
our July meeting. We understand that you have received the
Probate Section's comments and they are not indicating any direct
interest in the issue as it relates to dissolution of marriage
matters.

We have no ready suggestions to deal with the problem created by
the multitude of supplements that have already proposed

modifications to the Code. If we suggest changes that you have
already incorporated, we can only apologize for the duplication.




June 10, 1992
Nathaniel Sterling
Page 2

It appears that we will have time, after the next full
publication of the bill, to give it a final review.

Very truly yours,

7 MZ/>
Lawr% ssher .
'

LMG:drj

Enclosures

cc: John Rothchild, Esq. w/out encl.
Stephen Wagner, Esqg. wW/out encl.
Melissa Toben, Esg. Ww/out encl.
Donald Breer, Esq. w/out encl.




MEMORANDUM

TO: FlexCom Members

FROM: Sharon F. Mah

RE: Review of AB 2650, Sections 2300 through 2660
DATE: June 5, 1992

The following are the observations and comments concerning
specific, proposed code sections as set forth hereinafter:

1. Section 2300

It reads: "The effect of a Judgment of Dissolution of
Marriage when it becomes final is to restore the parties toc the
state of unmarried persons.™

comment

I suggest that the word "state" be changed to the word
"status." The word "status" is used throughout AB 2650 and ties
in more closely with the existing Judicial Council forms. For
example, on the Judicial Council Judgment form, reference is made
to "marital status" and the "status of unmarried persons" (see
Attachment “a"%).

2. Section 2330(b)

It reads: "In a proceeding for a dissolution of
marriage or for a legal separation, the Petition shall set forth
among other matters, as nearly as can be ascertained, the follow-
ing facts: (1) The state or country in which the parties were
married....”

Comment

If this provision is going tc be part of the Ceode,
there needs to be a revised Judicial Council Petition form. The
present Petition form does not require a party to list the state
or country in which the parties were married (see Attachment
llBll) .

3, AB 2337 - Conditions Re: Bifurcation

This section pertains to conditions regarding an order
for bifurcation. It reads in relevant part at Section (6):
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"...and if the party has a private pension plan
covered by ERISA, then the party shall cause
chbher a quallfled domestic relations order as
defined in Section 1056 of Title 29 of the United
States Code to be served upon the party's pension
plan."

Comment

Many judges are routinely ordering all of the statutory
conditions for bifurcation regardless of whether or not they are
practical or necessary. At the time a party seeks a bifurcation,
the division of community has not been accomplished for any
number of reascons. To have a qualified domestic relations order
in place might be premature and limit the property division
options available to the parties at a later date. A clause which
requires the party requesting a bifurcation who is a participant
in an ERISA plan te give notice on behalf of the other party that
an interest is claimed could, in some instances, be a satis-
factory alternative toc the entry of a qualified domestic
relations order. I recommend amending the above clause to
include the following additional language which is underlined:

"(6)...and if the party has a private pension plan
covered by ERISA, then the party shall cause
either a qualified domestic relations order, as
defined in Section 1056 of Title 29 of the United
States Code gr_a notice pursuant to Section 755 in

Chapter 3 of this Family Code to be served upon
the party's pension plan."

Section 755 of the Family Code is the equivalent of Civil
Code Section 5106 which provides written notice to a pension plan
that a party claims entitlement tc a payment or refund or scome
part of an ERISA retirement plan such that liability could attach
to the plan if payment were subsequently made adverse to that
party's claim.

4, Section 2552 (b)

This section relates to an alternate wvaluation date for
a community asset or liability. It reads as follows:

"Upon 30 days' notice by the moving party to the
other party, the court may wvalue all or any
poertion of the assets and liabilities at a date
after separation and before trial to accomplish an
egqual division of the community estate of the
parties in an equitable manner."




Comment

The regquest for an alternate valuation date is most
commonly raised in the form of a noticed motion before trial to
eliminate the need to present evidence as to multiple valuation
dates at trial. However, I have seen the issue raised by counsel
in pre-trial statements and other pleadings filed with the court
and served on the other party at least 30 days prior to trial
with the intention that the determination be made at trial.
Perhaps the statute should be revised to read as follows:

"Upon 30 days' notice by the moving party to the

other party, either by noticed motion or other
pleading filed with the court, the court may value

all or any portion of the assets and liabilities
at a date after separate and before trial to
accomplish an egual division of the community
estate of the parties in an egquitable manner."




ATTORNEY OR PARTY WITHOLT ATTORNEY Vame and Addrnessi: TELEPHONE MNC: FOR COURT USE OMLY

ATTORNEY FOR (Mavrsmi:
SUPERIOR COURT OF CALIFGRNIA, COUNTY OF
STREET ADDRESS:
MAILING ADDRESS:
CITY ANG P CODE:
BRANCH NAME:
MARRIAGE OF
PETITIOMER:

RESPONDENT.

JUDGMENT [FASE NUMBER:
D Dissolution [ ] Legal separation [ ] Nuility
Status only
Reserving jurisdiction over termination of marital status
Date marital status ends:

1. This proceeding was heard as follows: E:] default or uncontested |:] by declaration under Civil Code, # 4511 [:] contested
a. Date: Dept.: Am.: ’

b Judge fname): l:! Temporary judge

. |: Fetitioner present in count 1:] Attamey present in court [nasme):

d. Respondent present in court D Attomey present in court fname}:

e Claimant present in court {name): [:f Attorney present in court inamal:

2. The court acquired jurisdiction of the respondent on fdate):
[:I Respondent was served with process [__-] Respondent appeared

3. THE COURT ORDERS, GOOD CAUSE APPEARING:
a. ] Jud'mnt of dissclution be entered. Maritai status is terminated and the parties are restored *o the status of unmarried persons
(1 on the following date {specify/:
{2) ___| on a date to be determined on noticed motion of either party or on stipulation.

b Judgment of legal separation be entered.
c Judgment of nullity be entered and the parties are declared to be unmarriad parsons on the ground of
{specify):

4. THE COURT FURTHER ORDERS:

a. Jurisdiction is resarved to make other and further orders necessary to carry out this judgment.

[T wife's former name be restored {specify):

{ | This judgment shail be entered nunc pro tunc as of (date/:
C Jurisdiction is reserved over all other issues and all present orders remain in effect except as provided below.
Any payment for spousai or family support contained in this judgment shall terminate upon the death of the payee unless
ctherwise provided.
t. [__] Other ispecityy:

| —

o

b.
c
d.
e

Date: S
JUDGE OF THE SUPERIOR COURT
ATTACHMENT "A"
5. Number of pages attached: G Signature foillows last attachment

— NOTICE —
1. Please review your wili. insurance poiicies, retirement benefit plans, and other matters you may want to change in view of the dissolution
or annulment of your marmiage. Ending your marriage may automatically change a disposition made by your will to your formaer spouse.
2. A debt or obligation may be assigned to one party as part of the division of property and debts, but if that party doss not pay the
debt or gbligation, the creditor may be able to collact from the other party.
3. H you tail to pay any court-ordared child suppart, an assignment of your wages wiil be obtained without further notica to you.

§

Farm Adopteq Hv Aule 1287 JUDGMENT Covill Code. § 2514

Judicial Council ot Caaforma .
1287 [Rev. Juiy 1, 1985| o {Family Law} Post-Record Catalog #1347




Q’ Reproduced by Calfornia Famiy Law Regort, Inc., P.O. Box 5917, Sausalita, CA 94966-5917

ATTTANEY TR AMATY WITHAUT ATTIANEY /Amese g Aosmssr TELEMONE NOL: FOR COURT USE omLY

ATTCANEY EQR (Namer :
SUPERIQR COUAT OF CALIFORNIA, COUNTY OF

STALET ADDRESS.

I WAIUNG ACCRESS:

| ©TYaNDRCIE

SAANCH NAME:
MARRIAGE OF

PETITIONER:

i
| RESPONDENT

PETITION roR
| Dissoiluticn of Marriags (] And Deciaration Under Uniform
| Lagal Separation Child Custody Jurisdiction Act
™ Nullity of Marriage

CASE NUMBER:

1. REZSIDENCE (Cissolution anly) E Petitionar E Raspcondent has been a resident of this state for at least six months and
of this county for at least three months immediately precading the filing of this Petition for Dissolution of Marriage.

2. STATISVICAL FACTS

a. Data of marriage: b Date of separation:
c. Period between marriage and separation d. Petitioner's Social Security Na.:
Years: Months: 2 Respondent's Social Security Ma.:

3. DECLARATION REGARDING MINOR CHILDREN OF THIS MARRIAGE

a.{__| Thers ars ng minor cnildren, h D The minor childran are:
Child"s name Birthdate Age Sex

c. [F THESE ARE MINCR CHILOREN, COMPLETE EITHER (1) QR (2}
(Nt : Eacn child named in 3b is presentty fiving with ! petitioner | | respondent
at (address):

and curing the last fiva yaars has lived in no stata other than California and with no persan other than pettianer or re-
scengent or 3otn. Petiticner has nat participatea in any capacity in any litigation ar proceeding in any state cancaming
custady ¢f any minor child of this marriage. Petitianer has no information of any pending custedy praceeding or of any
geraon nat 3 party tQ this procescing who has physical custody ar ¢laims {g have custody or visitation rights cancerning
ary minor ghiid of this marriage.

i . A camepietaa Declaration Undar Uniform Child Custody Jurisciction Act is attached.

4, | Petitionar requests conffrmation as separats assets and obligations tha items listed
[ in Atzacnmens 4 | Zeiow;
itam Canfirm to

ATTACHMENT "B"
{Cantinuad an revarsa)

Exrm Acogtas sv Au.e 119! PETITION Gl Coen § 523
izl T3 3¢ Sduforma {Family Lawi 7 Cu fes o Coon 1 4503
1220 Pew o ouiv IR




MARRIAGE OF fizst name, first name of parties}; CASE NUMBER:

=

5. DECLARATION REGARDING COMMUNITY AND QUASI-COMMUNITY ASSETS AND OBLIGATIONS AS PRESENTLY KNOWN
a. | There are no such assets or obiigations subject to disposition by the court in this proceeding.
b. | All sush assers and obligations have been disposed of by written agreernent.
. - - [
c. | All such assets and obligations are listed ! in Attachment § : below (specify:

£ Petitioner requests
a.! Dissolution of the marriage based on
1t ) imeconcilable differences. CC 4508(1}

d. 1 ! Nullity of voidabie marriage based on
11} | petitioner’s age 2t time of marriage.

12) | incurable insanity. CC 450612} - CC 44251a)

b. : Legal seoaration of the parties based on (2) : prior existing marriage, CC 4425/}
i1 ; irreconciiable differences. CC 4506(1) (3 unsound mind. CC ££25i(c)
(2! ___! incurzple insanity. CC 4508(2) 14 j; fravd, CC 4425d)

c. : Nuiittv of void marriage basec on {5} | force. CC 4425(e)

(1) ; incestuous marriage. CC 4400 {6] |___+ physical incapacity. CC 4425)
(2) i bigamous marriage. CC 4401

7. Petitioner requests the court grant the above relief and make injunctive {inciuding restraining) and other orders as follows:

Petitioner Raspondent Joim Other
a. Legal custody of childrente .. ... ... ... .. ... ... .. baaea e : ] :
b Physical custooy of childrenta .. .. ... .. ... .. e e e e e e e . L ;
c ' ] L]

D supervised as 1o fspecify):
. Spousal suoport payabie by (wage assignment will be issued)
. Antorney fees and costs payable by
: Terminate the court's jurisdiction {ability) to award spousal support to respondent.
(| Property rights be determined.
:] Wife's former name be restored ispecify):

¢ Other ‘specify):

i
- Child visitation be gramted to .. ........ ...

{

[

To ~maQa

B. ¥ there are minor children of this marriage, the court may arder you, without further norice, to pay child support in ascond with
the California Chiic Sucpor Guideiine. A wage assignment will be issued.

2. Ihave read tne restraining orders on the back of the Summons, and | understand that they appiy 10 me when this petition is filed.

| declare uncer nenattv of perjury unce: tne laws of the State of California that the foregoing is true and correct.

Date: >

ISIGNATURE OF PETITIONER)

ISIGMATURE OF ATTORME™ FDR PETITIONER:

2B Ry gue 0 TEITE PETIT'ON
[Family Law)

8

Page wwo
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LARRY DOVLE, DIRECTOR, OFFICE OF GOVERNMENTAL
AFTAIRS

FROM:  JENNIFER GORDON

' SUBJECT: A.B. 2650, Speler, amended 3/23/92

DIVISION §: CUSTODY OF CHILDREN
DATE:  May 14, 1992

SECTION POSITION:  SUPPORT IF AMENDED
DATE POSITION RECOMMENDED: 5/9/92
SECTION VOTE: AYES:9  NOES: ¢

ANALYSIS:
(1)  Description of pravisions
a.  QCenemally

This bill would cull sections from the Civil Code, Code of Civil Procedure, Evidence

and Probate Codes that concern family law, repeal those provisions as they appear
in those codes, and enact them as ane body of law under the Family Law Act.

This Division culls provisions from the various codes and from disparate sections of
the Civil Code into one division concerning children.
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Thero ate-obvious advantages to family lswyers of baving all provisions related to
the funily prosented in one Family Code. Bringing together all aspects of family
law .a broader and better-informed perspective, not to mention case of
locating formerly obscure sections.

Specifically, provisions concerning children have been notoriously scattered. The
committes appiauds the Family Code drafters’ efforts to bring all provisions about
children together in Division 8.

mmmmmnwmmmmm

Remember when the work on the Code is completed to go back and renumber the
sections, uniess you are réserving certain numbers for some reason. There are
several missing sectioas (c.g.: 3008, 3009, etc.)

speaking, the committee was in favor of leading off the division on

custody with definitions. These appear to have been lifted intact from former
section 4600.5

However, we question whether the definitions should be moved to Part 2
"Custody” seems to have a different meaning when applied to Part 1. This 8 s0 in
that Part 1 involves a much different cancept of “custody”, mainly "control", mainly
financial.

In the Definitions, the general term “joint custody” is defined a3 including physical
and legal custody, which are each in turn defined, but the general term "custody” is
not defined.

Nowhere in part 1 arc any of the terms in the current Definition sections used at
all. Only the simple word "custody” is used, which has a different meaning in the
context of controlling the child’s property, etc. And as is pointed out below, most
of Part 1 is really financial,

Perhaps the Definitions section should precede or preface both Part 1 and Part 2,
with an added definition of the word "custody”, standing aione, as it is used in Part

10




[Nowgor fitwe:modification: showld there nos be a definition: for “childres of thee
mawiagelt}-

TN

The change from “unmarried” (former section 197} to "unemancipatod” is definitely

a substantivo~change. Uhemancipsted is probably what the original drafiers:

; but the word they did soe - "unmarried” - is narsower in scope thesr:
the word unemeawcipased, which the Family Code drafters are now using,

mammmofachndwmnmmmummw
fzznos?

[Note for fusire modification: There s a conflics-inherent in 3012, 3013, 3010 and
3014, which has nothing to do with its introducton into this section of the Family
Code. When it Is said that a parent has no control over the property of the child, then |
the Code goss on 10 say the parent has conirol over the earnings of the child, what does i
this mean? Does it mean that a child’s fasther cannot touch her $20 inheritance from
her grandfather; but that he can spend the 31,000,000 a year she eamns as a television
sar? Do a child’s eamings become property when they are deposited in a bank
account?]

3020
Adding former section 4608 to former 4600 makes great sense. !

However, after this the organization gets muddy. The first part of former 4600 - the
seminal "custody” statute - leads off the Chapter 1 ["General Provisions"], However,
the tail end of former 4600 is lopped off and moves to Chapter 2. What is left of
it 15 then followed by sections on trial preference, reunification, and Distriet
Attomey compensation provisions.

One now must wait until Chapter 2 to find out how custody is determined. The

general custody pronouncements and the methodology and policy in determining
mutodyweraformerlyalllublecdumofongmalm Now they are split in two,
separated by technical procedural provisions.

Query: if you are going to bring other sections into former 4600, why would you
then tear 4600 into other parts separated by notification about addresses,
reunification, and the like? Why not keep it ALL together and just scparate it into
amalisr sections?

11




[Noss for fnme legisiasion: Noting thas this is not the fauit of the drafiers of the Family
Cods, the comwmisses points out that shis section is hopelsssly garbled. It vety much
relaiss, kowsver, o the very hot relocation issue, and ought 1o be cleaned up. The
group feels thas if someone is that bems on relocating, he or she could give the other
mors nosics; and thas the satuse should read A MINIMUM OF [say, 90 day]. The
problews with this statuse, s with all of them, is that the 30 days and the 45 days are-
taken a3 gospel.. The group feeis that this section has nox been glven enough press, and.
Mmmuﬂ'amﬁg"auofmmwchmwmmmw
the other parent, and without giving it a second thought.]

There has been horrendous confusion over this even when it was just one scction
with many subparts. The importance of having ft be just one section with many
subparts is that all of the subperts ONLY apply when making an order of JOINT
custody, which, by definition, is JOINT LEGAL AND PHYSICAL CUSTODY.

Attorneys have tried to trick the Court and other attorneys by lifting provisions out
of this section to allege that therc is a preference for joint custody, that the
Wmcﬂhﬁoneourtmybemuuedmnwhemmepa:ﬁamnm“eun”m
oto,
?

because titles do not generally infer that what follows is necessarily
limitad to what the title states, we are allowing even more latitude for this, and

actually making a substantive change in the law.

If the Family Code drafters insist on this chapter, with the former joint custody
statute broken into several independent sections, then EVERY section within
Chapter4MUSTbeglnbythewords:‘thnmanganorderforjointmwdy'.
or "relating to joint custody of a minor child”, or similar language.

Chapter 3: Visitation Rights
3100:

The committee points out that the drafters are taking great liberties in referring to
section 3155, in that former section 4601 does not make such a reference, The
committee is not opposed, in that parties are indeed required to mediate prior to
litigating custody issues, but suggest that the drafters carefully revicw this section to
insure that they are not creating new law.

However, this is a broad reference, and could possibly have dangerous
repercussions.

12




urcont QY BIEB O sary polftich g, 12
, pormer (09 P postant 858 TS g I ol ".0:2'”""
This pct o et
i eppct 1}“5,1';15 M;:mﬂ:& cl?“"- %"4 it %lhn , It
to it 18 “head
ot " mﬂ(@d b e J E;hﬂ. P i k

| : Jobs Q ’l

. Metsss TR, |
o Rovert State B&r {f
L Don 3'”;‘! chy, State Ber
13




COMMENTS ON FAMILY LAW CODE SECTIONS 3900 TO 4414

1. Section 4005 incorporates old Civil Code section
246 in setting forth the circumstances to be considered in
setting support. The problem is is that section 246 was part of
the Uniform Civil Liability for Support Act which included
general language for support owing to a spouse, a child, or a
parent. This new section 4005 specifies these duties for child
support. A review of them will show they are very similar to the
standards that we also use for spousal support,

I question whether in the light of this era of
guidelines, this general language is consistent with the
standards for child support alone - especially note situaticns
such as age and health and standard of living. Unless they are
ultimately incorporated in as hardships or reasons to deter from
guideline support why they are appropriate.

Only other explanation is they may apply only to
child support for adult children.

2. Section 4012 sets forth the old language concerning
reasonable security for payment of child support - should this
refer to section 4600, et seq., where it has the detailed
provisions concerning security for child support payments.

3. I am skipping sections 4050 through 4068 in that is
deals with guidelines which are being changed.

4. Section 4320 sets forth the old section 4801
circumstances which must be considered by a court in paying
spousal support. (See comment 7)

However, section 4801 had the introductory
paragraph in subparagraph (a} which stated "...the court may
order a party to pay for support of the other party any amount,
and for any period of time, as the court may deem just and
reasonable, based on the standard of living established during
the marriage. 1In making the award, the court shall consider all
of the following circumstances of the respective parties:..."

It then geoes on toc set forth the circumstances

Section 4320 simply states in ordering spousal
support, the court shall consider all the following
circumstances. Therefore, there is deletion of language based
upon the standard of living, and deletion of the references to
any amount and any duration of time. It is my opinion this other
old language should be put back in.

5. BSection 4321 tries to incorporate some of the
language of section 4806. However, it is somewhat awkward when

14




the words "...the court may deny support to a party out of the

separate property of the other party in any of the following
circumstances:..."

6. Section 4323 incorporates the intent of the old
cohabitation language in old section 4801.5. However, in 4323 in
both sub {(a) and sub (c}, it talks about modification or
termination of spousal support. There is no reference to
termination in old section 4801.5. Obviously, the court coculd
terminate under old law, but this specific reference in
conjunction with cohabitation could infer a substantive change.

7. See previous reference to language missing from
section 4320. It is now included in section 4330. Should it be
included after 4320 with the circumstances to be considered as it
was in the old section.

8. Section 4336 is the old language concerning long
term marriage and retention of jurisdiction from secticn 4801.
In my opinion this has never been clear language. Would a
clarification be a substantive change - if so, how should we
clarify it.

In my opinion the ambiguity lies in the fact that
is says except upon written agreement of the parties to the
contrary or court order determining spousal support. This says
very little in that even in a short term marriage if the court is
ordering support, but does not make a termination date either by
agreement cor by order, there would still be continued
jurisdiction. I believe what the legislature was really trying
to say was there is a presumption that there should nct be a
termination date ordered in a long term marriage. What is
everybody else's thoughts?

15




TO: STATE BAR FLEXCOM MEMBER

FROM: MABLEAN EPHRIAM PAXTOK, ESQ.
DATE: JUNE 4, 1992
RE: COMMENTS REGARDING FAMILY LAW CODE - AB2650

(PAGES 240-270)

Sectiogn 5270:

Section 527i:
Section 5272:

Section 5280:
Section 5281:

Section 5282:

Section 5283:

Section 5290:
Section 5295:

Section 5500:

Section 5501:
Section 5505:

Section 5510:

Deletes CC 4390.9, Section (d); and makes it a new
Section 5272. .

No change.

5270-72 combines Sections CC Sections 4390.9 and
4390.11. No suhstmnmtive changes.

No change. (Divides. Section 4390.6 in subparts.)
No change. Sectiom.4390.7 (a) a separate section
Change makes CC 4390.7(b)

a separate sectiomr CC4390.7 - Section (c) is now
Section 5231.

No changes.

This is now Section 5234. Deletes CC4390.16(c).
Now Section 5236.

No changes.

No changes.

No changes.

No changes.

No changes.

Changes word "Act®” to "Law". No substantive charge.
No changes.

(a) - (d): No change




Section 5%13:
Section 5514:

Section 5515:
Section 5516:
Section 5517:

Section 5518:

Section 5519:

Section 5520:
Sectign 5530:

Section 5531:

Section 5550:
Section 5551:
Sec 5600:
Sectjon 5601:
Section 5602:
Section 5603:

Section 5604:

Sectien 5605:

Section 5606:

Secticn 5650:

Section 5651:

Section 5652:

No changes.

Makes one change to include "telephoning" This ‘
change conforms to Judicial Council Form Lanquage i
though currently deleted from CC 545.5. I |
recommend that it should remain.
Neo change,
No change.

No change.

© change.
s 4,
?gdéﬂ mszgw fo “i:?pdrt son" for fhe victim.
reco __ggg;gjigé/pfap ed_ change. ‘Zeft
No change.
No change.

No change,

No change.
No change. |
No change. |
NO change.
No change.
No change.
No change.
No change.
No change.
No change,.
No change.

adds language to E

(a-c) No uhange, section (d) - !
reguire notlice in English and Spanish. I recommend :
that we support the change. §

i
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Section 5700: No change.

Section 5701: No change.

Section 5702: (a-c) No change. (d) Requires notice in Spanish
also. I recommend support.

Secticen 5703: No change.
Section 5750: No change.

Section 5751: No change.

Section 5752: No change.

Section 5753: No change.
Section 5754: No change.
Sectijon 5755: No change.
Section 5756: No change.

Section 5800: No change.
Section 5801: 'No change.
Section 5802: No change.
Section 5803: No change.
Section 5804: No change.
Section 5801: No change.

Section 5805: No change.

Section 5806: No change.

Section 5807: No change.

Section 6500: No change.

Section 6501: No substantive change. Clearly states age feor-
adults of 18 years.

Secticn 6502: No change.

Section 6600: No change.

18




Section

6601:

Section 660Q2:
Section 6700:

Section

6701:

Section 6710:

Section

6711:

Section 6712:
Secticn 6713:

Section

6750:

Sectjon 6751:
Section 6752:
Sectjon 6753:
Section 6900:
Secticn 6901:
Section 6902:
Section 6910:
Section 6911:
Section 6920:

Section
Section
Section

Section

6921:

£922:

£924:

69251

Section 6926

Section

Sectign

£926:

6927:

5528:

No

No

No

No

No

No

No

No

No

No

No

No

No

No

No

No

No

No

No

No

No

No

No

Ho

No

change.
change.
change.
change.
change.
change.
change.
change.
change.
change.
change.
change.
change.
change.
change.
change.
change.
change.
change.
change.
change.
change.
change.
change.

change.
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Section €£929:

Section 6950:

Section 7000:

Section 70031:
Section 7002:
Sectiomrr 7050:

No change.

No change.

Change in word from "Act" to "Law". HNo substantive

mpact .
Deletes legislative findings-inconsequential.
No change.

No change.
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Memo 92-44

712/92

EXHIBIT 2

Selected Family Code Issues
Arranged by Subject

DOMESTIC VIOLENCE PREVENTION

2 CCP§527

Injunctions and temporary restraining orders
Are civil harassment orders under § 527.6 covered by § 527(b}? They do not
appear to be, but if there are (or should be), then repealed subdivision (b} needs

to be reinstated for § 527.6 orders. [Lemon 3/18/92] ‘

Orders to prevent domestic violence

In existing law there are a number of statutes providing authoricy for

issuance of orders intended to prevent domestic violence. These statures
contain a number of discrepancies, ¢.g., under CCP § 546 (FC § 5551), an ex
parte temporary order excluding a party from a dwelling requires a showing of
right under color of law to possession of the premises, whereas CC § 4359 (FC
§ 2035), which also provides for orders excluding a party from a dwelling, does
not contain this requirement. These statutes have a lot of other similar
discrepancies. The Family Code has continued the existing situation for the
most part. Study consolidating and reconciling these various statutes. (Note:
Similar attention needs to be paid to obraining these same orders after notice
and hearing and in a judgment.)

Temporary restraining orders

The provisions providing for these orders, including the specific orders to |
prevent domestic violence, are repeated with slight variarions throughout
existing law and now throughout the code. Consider collecting these provisions
in one place and reconciling inconsistencies.

2 $70

Definition of domestic violence

In subdivision (a), the reference to “...or a petson with whom the respondent ?
has had a darting or engagement relationship” implies that the refationship has r
to be over. Look at this to see if this should be changed to “has or has had” as |
used in Penal Code.

2 8§70

“Domestic violence”

Before the most recent amendments to the source statuce in the DVPA,
violence roward children was included in the definition, but now it seems not
to be. Study to see if this was intended. This probably is an existing law

problem. (Note: This issue is related to the issue of eliminating “family or
household member.™)
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$233

Enforcement of temporary restraining orders in summons

In subdivision (c), note that Penal Code § 273.6 makes criminal only
violation of three specific orders {the ones listed under the definition of
“domestic violence prevention orders”), but the final sentence of subdivision (c)
seems to state chat violation of property restraints are punishable under Penal
Code § 273.6. This is an existing law problem.

§ 241

Granting temporary order without notice

Is the standard in § 5530 (reasonable proof of past act or acts of abuse) really
an exception to the great or irreparable harm standard of CCP § 5272 Or are
the standards read together? On one hand, a reasonable proof of a single
incident of abuse that happened a long time ago is not sufficient to establish
great ot irreparable harm. On the other hand, if a reasonable showing of a long-
term pattern of relatively recent abuse is shown, it will then be presumed that
this establishes great or irreparable harm.

§ 2037

Required statements in order

Language has been added co the introductory clause limiting certain of these
required statements to orders conmining § 2035 (b), (c), or {d) orders. This
should be carefully considered. Adding this limitation seems to be based on the
assumption that only the orders set out in § 2035 (b), (c), or (d) would require
transmittal to law enforcement and che subsequent duty by police to enforce
the orders. This may be correct, but it should be confirmed. {See also §$ 2038
and 2039 where similar language has been added. If this change is going to be
made in §$ 2037, 2038, and 2039, shouldn’t the same change be made in $
2040?)

§ 2037

Required statements in order

The notice set out in subdivision (c) is limited in CC § 4359 to orders
enjoining molesting, etc., (§ 2035(b)), and the Judicial Council forms for the
OSC and TRO do not include this statement. See, e.g., CRC 1285, 1285.05.
We should also check the comparable sections in the UPA and DVPA. See,
e.g., CRC 1296.10. This is an existing law problem.

§ 2040

Enforcement of order

This stature is very confusing. The introductory part of subdivision (a) seems
to stace that, notwithstanding the rule in § 2038, the rule in § 2038 applies?
This is an existing law problem.

§ 2045

Prosective orders included in judgment

Orders excluding a party from a dwelling were added o this section,
presumably based on the cross-reference in existing law to the order under CC
$ 4359(a)(6) (enjoining a party from specified behavior which the court
determines is necessary to effectuate orders restraining contacting, molesting,
etc., and excluding a party from a dwelling). This revision to § 2045 would
conform it to § 7750 (CC $ 7021), which includes all three of these orders.
But, check with to see if this conforms to existing practice, and, if not, whether
this would be a consensus change.

$ 3501

Additional definitions

Is it worthwhile to amend this section to include “cohabitant” and “former
cohabitant,” since each of these definitions are also taken from the Domestic
Violence Prevention Act and generalized in this code?
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2 §5505

“Protective order” defined

Should the cross-reference to Section 70 be replaced by the phrase “persons
protected by the order”? This would avoid the need 1o make the jump to
Section 70. [Yavenditti lerter.]

2 §5505

“Protective order” defined

The order defined in this section is the same as the order at FC § 2035(b),
i.e., enjoining contacting, molesting, etc. We have also added the term
“domestic violence prevention order” which includes the order in FC §
2035(b) and also those in §$ 2035(c) {exclusion from dwelling) and 2035(d)
(specified behavior to effectuate the orders authorized by subdivisions (b) and
(c)). One area of confusion is at Part 4 {commencing with § 5600), “emergency
protective orders.” These orders are called “protective orders™ and § 5505 is
cited in some of the Comments, but these emergency “protective orders”
actually include the orders under FC $$ 2035(c) and 2035(d) also and § 75
lists these emergency protective orders within the definition of “domestic
violence prevention orders.” Study to see if § 5505 could be found to have been
superseded by the new “domestic violence prevention order” term set out in $
75. Study language used in code to describe these orders and make consistent
with § 75 if possible.

1 $5515

Required statement and notice in ovder

The notice is not consistent with the notice in $ 2037. Judicial Council
form is the same, so the broader notice is being given. Consider amending $
5515 to conform or cross-refer 1o § 2037. [Lemon 3/18/92]

2 §5519(¢)

Suppors person for victim of domestic violence

The reference to “section” is existing law, but consider whether it should be
“division,” Commentator says that support person policy applies to all
domestic violence orders which are now incorporated in Family Code.
[Yavenditti letter.)

2 §553Ub)

Persons who may be granted temporary resiraining order

What is effect of this section if there is petition for dissolution, nullity, or
legal separation already filed in the county? San Diego county requires filing in
pending proceedings, rather than separate filing. [Yavenditti lecter.]

2 §5551

Requirement for issuance of order excluding party from residence or dwelling

The differences between the language in this section and in Section 2035(b),
as 1o the standard for issuing an order excluding a person from a dwelling,
should be studied. It is suggested that the differences are confusing. [Yavenditti
letter.]

2§ 5600 e seq.

Emergency protective orders

There are two types of emergency protective orders provided for, one to
protect spouses and one to protect children. The source statute (CCP § 546)
duplicates the specific provisions for each of these types of orders with minor
discrepancies between the two. Some distinctions may have been intended, but
others appear unintended. (E.g., Dept. of Parks and Recreation peace officers
can obmain an order to protect a spouse but not one to protect a child. This
specific example is already on the List for FC §§ 5650 & 5700.) Study these
statutes and see if further consolidation and elimination of inconsistency is
possible.
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2 $5650,5700

Isuance of ex parte emergency protective order where danger of domestic violence or
child in danger of abuse

Consider eliminating these two sections and writing a single section with the
same officers listed. The listing of a peace officer of the Department of Parks
and Recreation in § 5650 and not in § 5700 makes no sense.

2 $5755

Order for payment of attorney’s fees and costs
Who is the “prevailing party,” for purposes of attorney’s fees, particularly
where there is 2 mutual order? [Yavenditti letter.]

1l §7720

Protective, temporary custody, and restitution orders

“Plaintiff” and “defendant” were changed to “petitioner” and “respondent”
in the Domestic Violence Prevention Act (Division 10). However, this section
still uses “plaintiff” and “defendant.” In subdivision (b)(3), “opposing party”
has been substituted for “defendant.” Should this be changed back to
“defendant™

1 §7720.7721

Orders afier notice and hearing under UPA

FC § 7720(a) authorizes the court, after notice and hearing, to make any of
the orders described in FC § 7710 (§ 7710 describes ex-parte orders). Thus, the
court may order exclusion from a dwelling after notice and hearing pursuant to
§ 7720. But, the standard for this order is set out in § 7721. Ata minimum, it
seems that § 7721 should be cross-referenced in § 7720. Or perhaps § 7721
could be added 1o § 77202

I $7730,7740-
7741, 7743

Various sections relating to domestic violence prevention orders sunder the Uniform
Parentage Act

In each of these sections a reference to “this chapter” has been substituted
for the former reference to the specific sections providing for ex parte and
noticed motion orders to prevent domestic violence. The reference to “this
chapter” makes the sections applicable to orders in a summons. As noted in §
7730 Comment, this does not appear to be a substantive change. However, the
other sections are not as clear. The reference to “this chapter” was inserted in
the August draft, prior to adding the article conraining the orders in summons.
Thus, consideration should be given to restricting the application to ex parte
and noticed motion orders pursuant to Articles 2 and 3.

2 §7743

Criminal penalty for violation of order

This statute appears to misstate the scope of Penal Code § 273.6. The Penal
Code section only criminalizes the orders pursuant to Family Code $ 7710(a)-
(c), whereas this section states that violation of any order in this chapter is
punishable under Penal Code § 273.6. This is an existing law problem. Should
this statute be revised to conform with FC § 2042 and 5807?
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TEMPORARY RESTRAINING ORDERS

3 Code

Temporary restraining ovders

The provisions providing for these orders, including the specific orders to
prevent domestic violence, are repeated with slight variations throughout
existing law and now throughout the code. Consider collecting these provisions
in one place and reconciling inconsistencies.

2

$ 240

Application of provisions of this part (i.e., application of the general provisions re ex
parte orders)

(1) The items listed in this section are generated from the “except” clause in
CCP § 527 (third paragraph of subdivision (a)). Thus, the reference in §
240(b) to § 3600 comes from the listing of CC § 4357 in CCP § 527. Bu this
does not make sense, since § 3600 (pendente lite spousal and child support)
does not, on its face, provide for geeting these orders ex parte. (Query whether
ex parte support orders are possible at all. See Markey, at § 4402(3)(a)).
Besides, even if one could get ex parte orders pursuant to § 3600, it is clear that
one could also get noticed motion or OSC orders pursuanc to § 3600 and
dearly those orders are not going to be governed by the procedural rules for ex
parte orders set out in §§ 240-245. It seems the reference to § 3600 should be
omitted.

(2) Section 4620 provides for an ex parte order thar is not on the $ 240 list
{and is not within the exception clause of CCP § 527). If § 4620 is added to
the list, then corresponding revisions will be required, e.g., § 242. If § 4620 is
not put on the list, then the reference to § 240 et seq. in § 4620 needs to be
replaced with a reference to CCP § 527. There are two other types of ex parte
temporary orders provided for in the code that are not listed here: § 3062 {(ex
parte pendente lite child custody order) and § 5600 et seq. (emergency
protective orders to prevent child and spousal abuse). Of these, § 3062
probably should be added to the list, but not § 5600 ¢ seq. Section 5600 ez seq.
has its own procedural rules within that part.

(3) What is the purpose of § 2407 Its only apparent purpose is to preserve
the effect of the “except” clause in CCP § 527. Bur if the “except” clause is
defective, requiring deletions (i.e., § 3600) and additions (i.c., § 4620), then
it's probably not worth preserving. Consider whether the exception {i.c.,
dispensing with the requirement of informal notice prior to granting an ex
parte order) is effective, because in practice and by local rules notice is usually
required anyway. See Markey, at § 44.15(4).

(4) The parenthetical descriptions in the text of the statute could be
tewritten. First, Article 2 (commencing with § 2035) now conrains a provision
re order to exclude from dwelling after notice and hearing (see new § 2036.5).
Second, (a) and (b) describe the type of order itself whereas (c) and (d) only
state the “act” pursuant to which the order would be issued. Maybe the
introducrory clause should be revised to limic the application to ex parte
temporaty restraining orders and then the parenchetical references rewritten to
be general.
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2§ 240 erseg.

Temporary restraining orders and support orders issued without notice
Uniform times should be worked out in consultation with the Secate Bar

section to be set forth ar Section 242, Staff and State Bar should work on

creating overall uniformity among these provisions. [Minutes 10/91]

2 s241

Granting temporary order without notice :

‘This “duplicates” a portion of CCP § 527 that referred to a “verified |
complaint.” Arguably, the rule stated in CCP § 527 is that the requisite J
showing can be made by an affidavit or by a verified pleading. The August
1991 draft substituted “verified application” for “verified complaint.” More |
general terms could used, e.g,, “verified pleading,” because these orders could
also be requested by a petition. Depending on what kinds of orders are on the §
240 list, there could be orders included here that would be requested by a é

petition.

2 $242

Order to show cause

Existing law is unclear in this area. (As discussed in § 240 it is not clear why
the statute which is now § 3600 having to do with support has been included
in CCP § 527, since § 3600 does not even seem to provide for ex parte orders.)
However, § 242 arguably compounds the confusion. Section 240 lists four
types of orders that will be subject to the rules of this part. Then, § 242 sets out
a general rule which then specifically lists three of the four types of orders as an
exception to the general rule. The one that the general rule apparently applies to
is § 3600 which, as stated, does not appear to provide for ex parte orders. Does
this statute, set out a general rule that applies to nothing?

2 §243

Readiness for hearing; continuance; counter-affidavits

In subdivision (a), and as discussed in relation to § 241, the substitution of
“application” for “complaint” may be too narrow. Wouldn’t it be better to use
“pleading”?

ATTORNEY’S FEES

2 Code

Attorney’s fees and court costs
The whole area of attorney’s fees needs to be studied with a view toward
consolidating and generalizing where possible.

2 §27,272,
3652

Attorney’s fees and costs
Section 3652 uses the prevailing parcy standard. Sections 270 and 272 use a
different standard. Study these with a view toward reconciling,

2 s

Attorney’s fees in dissolution, nullity, and separation
This section is not general and pethaps should be moved back to Division 6.

2 $§273

Attorney’s fees for enforcement of support order or civil penalty for child support ;
delinquency !
(1) This statute is using law that was chaptered out — subdivision (a)(2).
Bruce Greenlee thinks that this was chaptered out on purpose and thar it
should be left out of the new starute.
(2) Look at this statute to see if it is properly in the general provisions. It is
support-specific and should be moved back to the support division.
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PROPERTY DEFINITIONS AND USAGE

2

$ 65

Definition of community property

This is not really a definition, but rather a cross-reference. Consider whether
Section 65 should be revised to cross-reference only § 760. Thus, $ 65 could be
revised as follows: “Community property is property that is community
property under Section 760.” Then the comment to § 760 needs to be revised
1o reflect that there are many exceptions to this general statement and make
some kind of listing of these. (But, see note for $ 130, definition of separate

property.)

§125

Definition of quasi-community property

Consider moving the substantive law back to an appropriate place in the
code and revise § 125 to follow the format discussed in relation to Division 1
definitions of community and separate property ($$ 65, 125), i.e., quasi-
community property is property that is quasi-community property pursuant to
Section XX of this code. {(But see note on § 130, definition of separate

property)

$130

Definition of separate property

If the definitions of community and quasi-community property are revised
as proposed, this definition should be revised. One purpose of the revisions of
the other two definitions was to achieve consistency of treatment. This could
involve a revision to cross-reference only § 770. But this raises questions and
problems. Le., § 771 really contains a separate rule which arguably could be
included in the list in § 770; § 770 does not begin with “Except as otherwise
provided by statute.”

§2501

Definition of “community estate”
There is another and slightly different definition of “community estate” in §
901. Consider whether these can be the same.

$ 2501 et seq.

Usage of “community estate” and other terms

The definition in § 2501 has been generalized to the whole division, but has
not been used in all possible places within the division. See, e.g., $§ 2554,
2555, 2641, 2660; see also § 2556 (“community estate propeftry or community
estate debts”). Search division and insert defined term where appropriate. The
entire division needs to be reviewed carefully to see whether terms are used
consistently. E.g., when should “division of property” be used as opposed to
“division of community estate”? Are “debt” and “liability” different; should
both terms be used as they are now, or should one be exclusively adopted?
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2

$ 2502, 3515

Definitions of “separate property” |

Consider eliminating these sections. If their only purpose is to allow for
application of a marshaling rule for reaching community, quasi-community,
and separate property, perhaps a substantive rule would be better. Providing a
special, additional definition is confusing. It is also probably unnecessary; see,
e.g., $ 4301, which makes the marshaling concept clear without relying on a
definicion like § 3515. O, if §§ 2502 & 3515 are intended to mean thac
within the scope of their applicability quasi-community property will be treated
like community property, this could be stated directly, or a definition like §
901 {community estate) could be used.

2

§ 2620-2628

Debis and liabilities

“Debts” is used predominantly in these sections, but “liabilities™ is used in
the definition of “community estate” in § 2501. But “liabilities” and
“obligation” are also used here. What justifies using variant terms? Should
“liabilities” be used throughout (except in notice in § 2628)? Or should we roll
back the conforming changes made in §$ 2551-2555?

2

§ 3515

“Separate property” defined i
Search for the term “separate property” to see where it is used in the support
division and decide whether this definition should remain as a general ,

definition or be more restricred.

FAMILY SUPPORT

2

CC$ 4731

Application of chapter to family support

Study to see if it can be eliminated and its effect rerained by making the
whole set of uniform guidelines for child support and the health insurance
provisions currently found in this section expressly applicable to family
Support.

2

§ 3500 ot seq.
[Support]

Family support

The applicability of specific rules in this division and elsewhere in this code
to family support is unclear. An overall review needs to be made in relation to
this topic. Some attempt has been made to deal with this by expanding rules in
this division to apply to family support. See, e.g., FC § 3552. There are others.
But, confusion remains with regard to other sections. For example, the
Comment to FC § 3586 formerly cited FC §$ 273 (attorney’s fees for
enforcement of child and spousal support orders) and 3592 (spousal support
obligation arising from agreement discharged in bankruptcy). These cross-
references were deleted because it was unclear whether these two sections would
apply to family support orders.
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SUPPORT OF ADULT CHILDREN

Authority of court
2 52010 Subdivision (b) is confusing,

(1) Does support of “minot” children refer to true minority (i.e., the duty set
out in § 3900) or the combined ducy of $$ 3900 & 39012 The source statute
just says “minor children,” but the duty to minor children throughou the code
is the duty of §§ 3900 & 3901. Therefore, should we substitute “...support of
minor children of the marriage pursuant to Sections 3900 and 390172 (This
problem runs throughout the code.)

(2) The last part of subdivision (b) states “and children for whom support is
authorized under Part 2 (commencing with $ 3900) of Division.” But Part 2
includes all of the law on the duty to support children, including the dury o
support minor children pursuant to §§ 3900 & 3901. The source statute said:
“and children for whom support is authorized under [Civil Code] Section
206.” This should mean the duty to support incapacirated adult children ($
3910). A reference to § 3910 could be substitured for the final cross-reference
1o Parc 2.

APPLICATION OF CHILD CUSTODY RULES

2 §3110 Custody investigation and report
In this section, existing law applies to any proceeding under “this part,”

meaning the Family Law Act. FC § 3110 is limited to a proceeding for
dissolution, legal separation or nullity. Study to see if any proceeding under
“this division” is more appropriate. Would it be constitutional to treat children
born outside 2 marriage differently than children of a marriage? There may be
other sections in Division 8 which are limited to dissolution, legal separation or
nullity proceedings. See, e.g., FC §§ 3150, 3190. Make a scarch for this and if
any are found these could be dealt with at the same time.

2 §3120 Independent action for exclusive custody
Consider application to unmarried couples. What recourse do unmarried
parents have to obtain permanent child support orders? Uniform Parentage
Act? What are “natural rights of the parties™?
2 §3150 Appointment of private counsel 1o represent child in custody or visitation proceeding
Consider expanding this to apply to all proceedings in which custody is at
issue.
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FREEDOM FROM PARENTAL CUSTODY AND CONTROL

3  $78B00 erseq.

Freedom from parental custody and control [aka Termination of parensal righs]

A Marthew Bender attorney suggested that this procedure be revised to
require a finding of adoptability as a condition precedent to the termination of
patental rights in all cases. The courts of appeal have apparently been divided
on this question. [Minutes 10/91]

I $7802

Proceeding to declare minor free from parental csstody and control

In this section, “minor” child was substituted for “child under the age of 18
years.” In the comment to this section, it is stated that “child” is used
consistently in this part. Formerly, the word “child” and “minor were used
interchangeably.” But in § 7820, taken from the same source statute as § 7802,
“child under the age of 18 years” remains. Should this be amended to match §
78022 Also, “minor” is still used in FC §§ 7808 and 7845. Should these be
amended to “child” to match remainder of sections in this part?

3 §7820 et seq.

Termination of parental rights

What portions of CC § 232 survives the creation in the Welfare and
Institutions Code of a procedure to terminate parental rights after a finding in
the Juvenile Court that the parents cannot be reunited and their rights should
be rerminated. Adoption practitioners use parts of this statute, such as the
abandonment rule. If it will now only be used by adoption attorneys, is a
separate procedure needed? Are all of these procedural protections necessaty,
especially where the stepparent adoptions are being treated in the summary
procedute of § 8604? Bruce Greenlee would create one process with procedural
requirements somewhere between FC § 8604 and CC § 232 and would have it
apply to all types of adoptions equally. Some attorneys would oppose any
change that makes stepparent adoptions more difficult.
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